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Statement of Questions Presented 


1. During the course of a trial on serious felony charges, is the defen- 


dant deprived of his right to confront and cross-examine the witnesses against 
him when: (a) the chief prosecuting witnesses do not speak or landerstand much 
English; (b) the only interpreter used is not appointed by the court but is 
brought in by the prosecutor; (c) the interpreter is not examined to determine 


his qualifications; (d) the interpreter admits his inability to speak or under- 

stand the foreign dialect spoken by the © witnesses; and (e) the record shows 
| 

that the interpreter in fact does not clearly or effectively communicate with 


the witnesses much less interpret all that they say? 

2. In the foregoing circumstances and when fully qualified interpreters 
exist in the city, is it an abuse of discretion for the trial court to permit the 
trial to continue without requiring the presence of a fully qualified interpreter? 

3. Under these circumstances, is it reversible error for the trial court 
to deny defendant's motion to strike from the record all testimony of the two 


foreign speaking witnesses on the ground that this testimony was not subject 


to adequate interpretation either on direct or cross -examination ? 
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THE RIGHT OF A DEFENDANT TO CONFRONT AND 
CROSS-EXAMINE THE WITNESSES AGAINST HIM IN- 
CORPORATES THE CORRELATIVE DUTY OF THE COURTS 
TO ENSURE THAT HE CAN ADEQUATELY UNDERSTAND 
ANY FOREIGN LANGUAGE TESTIMONY AGAINST HIM AND 
CAN EFFECTIVELY COMMUNICATE WITH ALL OF THE 
WITNESSES TO POSE THE SEARCHING QUESTIONS AND TO 
ELICIT THE SPONTANEOUS ANSWERS THAT CROSS- 
EXAMINATION SHOULD PERMIT. 


THE RECORD AMPLY DEMONSTRATES THAT AT DE- 
FENDANT'S TRIAL HE WAS DEPRIVED OF HIS RIGHT TO 
CONFRONT AND CROSS-EXAMINE THE CHIEF PROSECU - 
TING WITNESSES BECAUSE OF THE ABSENCE OF A FULLY 
QUALIFIED INTERPRETER. 


A. The trial judge should have questioned the interpreter 
provided by the governrnent and satisfied himself as to 
the interpreter's qualifications. 


The trial court's failure to suspend the trial until a fully 
qualified interpreter could be found prevented defendant's 
counsel from effectively cross-examining two of the three 
prosecuting eyewitnesses. 


Having failed to provide defendant with a fully qualified 
interpreter and having noted the inadequacy of the inter- 
preter actually used, the trial court should have granted 
defendant's motion to strike the testimony of the two 
Chinese-speaking witnesses. 


Conclusion 
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Jurisdictional Statement 


On September 26, 1960 defendant was indicted in four counts for as- 
sault with a dangerous weapon allegedly committed in the District of Columbia 
on August 31, 1960. Defendant was subsequently arraigned and pleaded not 
guilty to all counts. Motion for acquittal on counts three and four of the indict- 
ment was granted by the trial court oa January 18, 1961 and on January 19, 
1961, defendant was convicted on counts one and two. On March 3, 1961, de- 
fendant was sentenced to serve three to nine years on each of the two counts 
concurrently. 

Defendant's application for leave to file an appeal from his conviction 


and sentence in forma pauperis was filed in the District Court on March 16, 


1961 and was denied on March 20, as not having been filed within the required 


ten-day period. On September 24, 1963 defendant filed a motion in the Dis- 
trict Court to vacate his sentence under 28 U.S.C. Section 2255 and asked 
leave to proceed without prepayment of costs. That motion was denied by 
the District Court on September 26, as being frivolous. On October 4, 1963 
defendant filed application in the District Court for leave to appeal from that 
denial without prepayment of costs. On October 10, that motion was also 
denied by the District Court. On October 25, 1963 the defendant filed a peti- 
tion in this Court for leave to saneoet on appeal from the denial of his motion 
to vacate sentence under 28 U.S.C. 2255 or in the alternative to proceed on 
direct appeal from the original erinion and sentence (Docketed here as 
Misc. #2209). In reply to defendant's motion, the United States Attorney 
stated that he had no objection to permitting defendant to prosecute a direct 
appeal in forma pauperis. In doing so, the United States Attorney pointed 
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out that although defendant's original application for leave to appeal from his 


conviction and sentence (entered on March 3, 1961) had not been filed until 
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March 16, 1961, he had in fact delivered it to prison authorities on March 12, 


which was within the ten-day period required by the Federal Rules and had 


therefore done all he could to file a timely notice of appeal. On November 19, 
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1963 this court granted defendant's motion for leave to proceed on direct ap- 


peal without prepayment of costs. 


Statement of the Case 


On the morning of August 31, 1960, shortly after midnight, one 


— 


(F. 22-33) —_/ or two (F. 33) men appeared at the back door} of arestauranton ; 
14th Street near P Street, N. W. The door led to the kitchen of the restaurant 

in which there were three people, one Sih Ming Wong, his wife Norma Wong, 

and one Ching Chang Dong. One man in the doorway poreion a shotgun and, as 


he stood there, he began firing at Wong (F. 18-19, 32). Wong ran from the kit- 
| 


chen into the dining room of the restaurant while the man with the shotgun con- j 
tinued firing at him, hitting him twice, once in each leg (F. 20,34). Also shot 
was one Ping Shaw who was seated in the dining room and was also wounded 


twice (W-2.58). After firing the weapon a number of times, the man turned 


by two police officers in a scout car as he was walking along R Street about two 
blocks from the scene of the shooting (W-2. 74,76, 90). He was arrested 


(Ane SS f 
1 / Because the pagination in the various volumes of the official transcript re 

overlaps, references to the volume prepared by Reporter Frye will be to 

"EF and reference to the volumes prepared by Reporter Wells will be to 


"“w-l _" for the volume containing pages 1-66 and to "“w-2 " for the volume 
containing pages 51-142. 4 
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because he appeared to fit the description given police, and upon being searched 
was found to have in his pocket an empty shotgun cartridge (W-2. 83, 90-1). 
Wong, Mrs. Wong, and Shaw all knew the appellant and later identified him as 
the one who did the shooting (F. 18-19, 36-7, W-2.60). Wong had, a few days 
previously, had an ergument with the appellant in the san:e restaurant (W-2. 12- 
15,W-1. 16-17:. Subsequent to the shooting the shotgun wes found in an alley 
near the restaurant (W-2. 94-6). Defendant admitted having had the weapon the 
night of the shooting but insisted that he had not used it and that it had been 
given to him by a friend who then advised him to get rid of it (W-1.5-7,10). The 
appellant was indicted in four counts of assault with a dangerous weapon and 
pleaded not guilty to all counts. 

The trial began on January 17, 1961, and during its course the chief 
witnesses against appellant, all of whom were alleged to have been eye witnesses 
to the crime, were Wong, Mrs. Wong, and Shaw (F.19,30, W-2,58). Another 
person, Ching Chang Dong, who was present at the time of the shooting and who 
testified, admitted that he did not see who did the shooting because he was hiding 
under the cash register (F.50-B). 

Neither Wong nor Shaw spoke much English and an interpreter was re- 
quired (F.10, W-2.54). The only interpreter provided was brought in - the 
Assistant United States Attorney who prosecuted the case (F.3). This inter- 
preter stated that the dialect of Chinese spoken by the witnesses was not under - 
stood by him and was spoken by only about twenty men in the city. He stated 


however that he would speak to them in Cantonese dialect which he believed they 


should understand and speak if they were permitted to do so slowly (F.4-5). 


1-6 = 


During the first day of the trial,during which both Wong and Mrs. Wong 


testified, much difficulty was encountered with the translation, as a result of 


which it was decided to bring in a recording device as a check on the inter- 


preter and a new reporter who would use the recorder rather than stenotype 


(F. 40-4). This decision was reached after it was pointed out by defense counsel. 


that,''I would ask a five-word question and five minutes of conversation would 
ensue before we got a three-word answer." (F.40). The woth system did not, 
however, eliminate the difficulty in communication (W-2. 65,67 -9), and at one 
point the interpreter and one of the witnesses left the courtroom together to 

| 
try to find a qualified interpreter. They were unsuccessful (W-2. 69-70). 

At the close of the government's case, defense eae moved that the 
testimony of Wong and Shaw be stricken from the record on the ground that 
there had not been at any time "a wholly adequate interpretation on either direct 
or cross-examination."' The motion was denied (W-2, 120). A defense motion 
for acquittal on counts three and four of the indictment was granted on the 
ground that no evidence thereon had been submitted (W-2. 119). Appellant was 
subsequently found guilty by the jury on two counts of assault with a dangerous 
weapon (W-2.141) and was sentenced by the trial court to serve three to nine 


years on each count concurrently. 
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Statement of Points 


1. The trial court erred in not providing a fully qualified interpreter 
during the testimony of the Chinese witnesses so that defendant and his counsel 
could adequately understand the testimony against the defendant and effectively 
cross-examine those witnesses. 

2. In the absence of a fully qualified interpreter the trial court erred 
in denying defendant's motion to strike the testimony of the two Chinese wit- 


nesses whose testimony had not been |subject to full and adequate interpretation. 


Summary of Argument 


The traditional and constitutional right of 2 defendant in a criminal 
proceeding to be confronted by the witnesses against him and to be able to 
cross-examine them'necessarily includes the right to be able to understand 
their testimony thoroughly and to be able to communicate with them through 
counsel in a manner that would make their cross-examination meaningful. 
Cross-examination cannot be effective when the witness does not speak or unde> 
stand English adequately and when the interpreter used does not speak the lan- 


guage that is spoken by the witness. | 


Although the decision of whether or not to appoint an interpreter 


when either the defendant or the prosecuting witnesses do not speak English ade 
quately is within the discretion of the trial court, appellate courts do review 
that discretion and, upon reading the transcript, determine if that discretion 


was abused. In the circumstances of this case the decision of the trial court 


-8- 


-~- sae 


-_ 


ee get ee es 


t 


not to appoint a fully qualified interpreter was such an abuse of discretion. 


His continued reliance upon an interpreter, brought to the trial by the prose- 
cutor, who proved his incompetance again and again and who admitted not be- 
ing able to correctly interpret the words of two of the three chief witnesses 


for the prosecution was clearly prejudicial error. 
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Having committed that error, the trial court could have cured, or 
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at least mitigated, it if it had granted defendant's motion to strike all of the 
testimony of the two Chinese-speaking witnesses. His failure to strike that 


testimony compounded the original error and resulted in testimony highly 
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prejudicial to the defendant remaining in the record without his having had 


an opportunity to effectively cross-examine those witnesses. Accordingly, 
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appellant's conviction should be reversed and a new trial ordered. 
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Argument 


I, THE RIGHT OF A DEFENDANT TO CONFRONT AND CROSS-EXAMINE THE 
WITNESSES AGAINST HIM INCORPORATES THE CORRELATIVE DUTY OF 
THE COURTS TO ENSURE THAT HE CAN ADEQUATELY UNDERSTAND 
ANY FOREIGN LANGUAGE TESTIMONY AGAINST HIM AND CAN EFFEC- 
TIVELY COMMUNICATE WITH ALL OF THE WITNESSES TO POSE THE 
SEARCHING QUESTIONS AND TO ELICIT THE SPONTANEOUS ANSWERS 
THAT CROSS-EXAMINATION SHOULD PERMIT. 

The right of an accused in any penal proceeding of the United States to 
confront and cross~examine the witnesses against him is rooted not only in the 
United States Constitution but in long judicial tradition. Wigmore on Evidence 
Sec. 1364 (3d 3d. 1940). So zealously is this right protected that the Supreme 
Court has even extended it to the field of governmental interference with private 
employment. Greene v. McElroy, 350 U.S. 474 (1959). In Greene, the Court 
held that even where the national security of the United States is involved, the 
federal government must ensure one accused of wrongdoing with the right of 


confrontation before it can deprive him of a valuable property right -- private 


employment. 


Against this background of solicitude for one facing the awesome power 


of the United States government, the question at bar is whether or not this long- 
protected right of confrontation includes the right to the services of a fully 
qualified interpreter when the chief prosecuting witnesses do not speak or 
understand much English. Appellant contends that it does, beyond reasonable 


doubt. 
The landmark Supreme Court case on this question does not directly 


answer it but clearly implies an affirmative answer. Perovich v. United States, 


205 U.S. 86 (1907). Itis often cited for the holding that the question of whether 
or not a defendant is entitled to the services of an interpreter is a matter rest- 
ing within the discretion of the trial court. While the Court aia so hold, it did 

' 
so on the ground that "it does not appear from the answers made by the witness 
that there was any abuse of such discretion."' 205 U.S. at 91. This is most 
significant, not only because it implies that if there had Been an abuse of dis- 
cretion, the Court would have held otherwise, but also pecans it indicates 
that an appellate court can, by reading the transcript of record, judge for itself 
whether or not there was an abuse of discretion. : 

Appellate courts in various state jurisdictions have on a number of 
occasions taken a similar view and have reversed convictions on the ground 
that there was an abuse of discretion by the trial court in not providing a fully 
qualified interpreter. In Garcia v. State, 15 Tex. Cr. 593, 2108. W. 2d 574 
(1948), for example, a Texas court reversed a conviction he the court had 
denied the defendant's request for a Spanish interpreter even though the defen- 
dant could not understand English. The lower court had decided that. English 


being the official language of the Texas courts, it was the obligation of the 
defendant to submit himself to that official languege or soos make his own 
arrangements for interpretation. On rehearing, the appellate court reversed 
on the ground that refusal to appoint an interpreter in those circumstances 
violated the Texas constitutional right of confrontation. Tex.| Const. Art. I, 
Sec. 10. The court observed that the main and essential purpose of the right 


of confrontation was to secure for the defendant the right of cross-examination. 


By not making the proceedings intelligible to the defendant, the trial court had 
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deprived him of that right. 
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In a somewhat similar case in ttah, the supreme court of that state 


reversed a conviction after the trial court had refused to appoint an interpreter 
for a defendant who could speak only "broken English." State v. Vasquez, 101 
Utah 444, 121 P.2d 903 (1942). Thus, with respect to the degree of knowledge 
of English on the part of one foreign person involved, Vasquez is closer to the 
facts in this case. Defense counsel had vainly argued to the trial court that 
defendant's limited knowledge of English did not permit him to understand all 
of the witnesses against him. In reversing, the Utah court said (121 P.2d at 
906): 

"_.. the right of confrontation, in a constitutional 

or bill of rights sense, is more than the dictionary 

definition, viz: to meet face to face. A trialis 

more than a meeting of defendant and the witnesses 

face to face and silently. The confrontation is the 

meeting of the proof or evidence as understood by 

the interested parties * * * the purpose of a crimi- 

nal proceeding is not to convict but to determine 

innocence or guilt." 

While it is true that in the case here on appeal an interpreter was not 
denied but was actually present, he was, as will be shown later, thoroughly 
inadequate and ineffective. Thus, although it might be said that the trial court 
in this case made an effort to provide an interpreter, that cannot be considered 
sufficient unless the interpreter is fully qualified. In Kelly v. State, 118 So. 1 
(Fla. 1928), a trial court had provided not one but two interpreters, but neither 
of them proved to be qualified. In that case, the defendant had indicated that he 


was Cuban, and the court appointed two Spanish interpreters who spoke Cuban 


Spanish. Both testified that they could not understand or communicate with the 
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defendant. Nevertheless the trial court proceeded with the trial. The Florida 


Supreme Court reversed a conviction on the ground that the defendant had not 


been granted the full right of confrontation. In so doing the court observed 


(118 So. at 3): 

"... the court appears to have made a commend- 
able effort to secure qualified interpreters, under 
the existing circumstances. However, it appears 
just as clearly, from the testimony of the inter- 
preters themselves, that the defendant did not 
speak a language which they were qualified to 
interpret. "' 

The cases discussed above involved defendants in American courts who 
either did not speak or understand English at all or did not do so very well. 
The same principles are involved where the defendant can speak and under- 
stand English but the prosecuting witnesses do not, as was true in the case 
here on appeal. In People v. Shok, 12 Ill. 2d 93, 145 N.E. 2486, (1957) such 
was the case. The chief prosecuting witness was foreign and had lived in the 
United States for only three and a half years. Although she spoke and under- 
stood some English, she had great difficulty in expressing herself, again as was 
true of the chief prosecuting witnesses in the instant case. Although the trial 
judge recognized this problem and twice questioned the witness out of the 
presence of the jury, he nevertheless denied the defendant's motion to appoint 
a court interpreter. The Illinois Supreme court reversed the conviction on the 
ground that "there was a deprivation of the basic right of cross-examination to 
the prejudice of the defendant." 


In a country such as ours where our traditions are built in large 


measure upon the great contributions made to our society and economy by 
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foreign-language-speaking immigrants, the problem of foreign language inter - 
pretation in the administration of justice is basic and of utmost importance. It 
cannot be better stated than it has bee: by Wigmore (Wigmore on Evidence, 
Section 811 at 226 (3d ed. 1940)): 


". courts in the metropolitan cities do not exercise sufficient 
care to provide a staff of honest and competent interpreters. 
They become callous to the grist of petty criminal cases; and 
they tend to forget that one of the cruelest injustices is to place 
at the bar a person of alien tongue and then fail to provide him 
with the means of defending hirnself by intelligible testimony." 


Can it be less cruel to place fen bar a native citizen, present evidence 


against him in half-English, half-Chi: ‘ese and then make it impossible for him 
to test that testimony in the full glare pf cross-examination by not furnishing a 
4 
fully qualified interpreter ? Appellantfcontends that this is no less a failure "'to 
provide him with the means of defend:hg himself by intelligible testimony." 
rs 
Many of our states have recogi ized the seriousness of this problem by 
enacting statutes which either authorige, or in some cases even require, the 
appointment of competent court interpreters, paid by the state. In Michigan, 
for example, under a relatively mecext: law, the courts are required to appoint 
qualified interpreters. Mich. Stats. ore 1954, Section 28.1256(1) ('63 Cum. 
Supp.). The same is true in New York. N, Y. Code Crim. Proc. Section 55. 
In the State of New Mexico, the state constitution itself protects foreign de- 
fendants by requiring that in all pe aoe proceedings the accused has the right 


~ 


"to have the charge and the testimony interpreted to him in a language that he 


t 
understands.'' New Mexico oe 1911, Art. Il, Section 14. Other 


states that provide for court-appointdéd interpreters include California, Con- 
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necticut, Florida, Louisiana, New Jersey, Pennsylvania, and Texas. 2 
By odd contrast, the Federal judicial system, so progressive in so many 

ways, does not by statute or Rule so provide. Strangely, the only, statute coun- 

sel for appellant has been able to find in the U. S. Code peomicine for appoint- 


ment of interpreters deals exclusively with the District Court of Alaska, dating 


back to the time when Alaska was a territory. Act, June 6, 1900, as amended, 


31 Stat. 322 as amended, 48 U.S.C. Sec. 102 (1958 ed.) The fact that neither 
Congress nor the Supreme Court has required the appointment of interpreters, 
however, does not vitiate the obligation of the courts to protect the constitu- 


tional rights of defendants. 


2/ The list singles out only some of the major states. It is not intended to be 
all inclusive. 


Il THE RECORD AMPLY DEMONSTRATES THAT AT DEFENDANT'S TRIAL 
HE WAS DEPRIVED OF HIS RIGHT TO CONFRONT AND CROSS-EXAMINE 
THE CHIEF PROSECUTING WITNESSES BECAUSE OF THE ABSENCE OF 
A FULLY QUALIFIED INTERPRETER. 


A. The trial judge should have questioned the interpreter pro- 

vided by the government and satisfied himself as to the 
interpreter's qualifications. 

In fulfilling his function as the "governor" of the legal proceedings 
against a criminal defendant it is the judge's duty to assure the proper conduct 
of the trial and see to it that all the rights of the defendant are protected, 
Glasser v. United States, 315 U.S. 60 (1942); Quercia v. United States, 289 U.S. 
46€ (1933). This is a function that he cannot delegate. If, in the circumstances 
of this case the defendant was entitled by law to a fully qualified interpreter, as 
he now contends, it was the obligation of the trial judge to satisfy himself at the 
outset of the trial that the interpreter to be used was fully qualified. He cannot 
rely on the judgment of the prosecutor or even on that of defense counsel, 
especially when it is made clear to him as it was here (F.3), that defense coun- 
sel was not able to judge the qualifications of the interpreter. At any rate irre- 
spective of how trusting defense counsel might be, the trial judge cannot delegate 
his judicial duties to government counsel. 


In this case it might be said that the trial court made some effort to 


determine the interpreter's qualifications since he asked the prosecutor and the 


interpreter two or three questions. The transcript shows however, that the 
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examination was quite casual and the answers to the court's questions seemed 


to have little impact. The information, for example, that the interpreter and 


and the witnesses did not speak the same dialect although there were other 
interpreters in the city who did speak that dialect made no eee ssion whatso- 
ever on the judge (FE 4). Moreover, the judge below made no ee with re- 
spect to the interpreter's training or experience, and asked no questions con- 
cerning possible bias or prejudice. No questions were asked as to how much 
interpreting in court cases he had done before. Nor was there any indication 


of any language courses he had taken, or any training he had had in precision 


of languages, or any indication of past accomplishments in the field of lan- 


guages generally, or in Chinese specifically. Indeed, the only evidence of 


his qualifications as an interpreter in this case were a simple statement by 
the prosecuting attorney that, "he is a Chinaman and he operates a restaurant 
up there in Chinatown,'' and the observation by the trial eae that, ‘It 
seems to me"! that he had acted as an interpreter before (F. 3-4). 

Even the minimal value of these meager qualifications was oblit- 
erated, however, when, as pointed out before, the interpreter himself admit- 
ted before the trial began that he did not speak the dialect of Chinese that the 
witnesses spoke (F.4). At least twice more during the course of the trial the 
interpreter admitted great difficulty in communicating with the witnesses 
(F.44, W-2. 69-70). Indeed, at one point the interpreter Se eee his own 
limitations and left the court room with one of the witnesses to try to find a 
qualified interpreter but returned very shortly to report that they decided that 
they should try again in "broken English" (W-2. 70). 


Even in the trial in Kelly v. State, supra, the judge examined the 


interpreter's qualifications at length after swearing them as witnesses. After 
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learning of their shortcomings, however, he refused to substitute a fully quali- 
fied interpreter, thus meriting reversal of the conviction. Further, as pointed 
out above, in both State v. Vasquez, supra and People v. Shok, supra, the 
courts ruled that testimony in, and knowledge cf, only broken English is not 
good enough without adequate interpretation. 

Even if the trial court had ha¢ reason to believe at the outset of the 
trial that the interpreter was qualified, when, during the course of the trial, 
the interpreter repeatedly admitted his own shortcomings and professed inability 
to communicate with the witnesses, it became the duty of the trial court to sus- 
pend the trial until he could find a fully qualified interpreter. cf. Menella v. 
Metropolitan St. Ry., 86 N.Y. Supp. 930 (1904). His failure to do so in this 
case was a clear abuse of discretion. 

B. The trial court's failure to suspend the trial until a full 

qualified interpreter could be found prevented defendant's 


counsel from effectively cross-examining two of the three 
prosecuting eyewitnesses. 


Unfortunately for appellant, there need not be any speculation as to 


whether or not the interpreter's lack of qualifications in fact frustrated the 


appellant's right to cross -examination. The record is quite clear that defense 
counsel's efforts to cross-examine two of the three eyewitnesses who testified 
for the government were obstructed, frustrated, and rendered virtually value- 
less by the lack of communication. Thus, at those points where the services 
of the interpreter were most importantly needed he was unable to perform 


effectively. 


The testimony of Mr. Wong was particularly damaging to the defen- 
dant. He was one of the two alleged victims. He identified the defendant as 
having done the shooting. He further revealed the existence of a motive for 
the shooting. Yet during his cross-examination by defense somes it was im- 
possible to test his recollection, to explore the inconsistencies in his testimony, 


to demonstrate that he had a motive for implicating defendant, or to determine 


whether or not he had discussed his testimony in advance with his wife or with 


Ping Shaw, the other victim -- all because of the inadequacy of interpretation. 
One of the keystones of the defense was mistaken identity. Yet, 
when defense counsel was cross-examining Mr. Wong searchingly to test his 
recollection of who came in the kitchen door, how many men had come in, how 
closely he had looked at those who entered, etc., the interpretation fell down 
completely. In fact, at one point the Assistant United States Attorney (who is 
| 
not Chinese) was doing as much interpreting as the interpreter. The following 
colloquy took place (F. 22-3): 
€ You didn't see anybody come in the door with him? 
A Just only see him come in-- 
THE COURT: What was his answer? I can't under- 
stand you. 
MR. MOY: Another man was with him-- 
MR. “MC LAUGHLIN: No. He didn't say that. He 
said it was too dark outside, that he Teeee see; 
that this man came in alone. 
MR. MOY: He said "I don't know, but it too dark, 
but I only see him but I think there is another man." 
MR. ‘MC LAUGHLIN: He didn't see any other man. 


Just a few pages later in the same cross examination when defense 


counsel was attempting to establish that a friend of defendant's, rather than the 


defendant himself, might have been present at the shooting, again it was 
impossible to secure a direct answer from the witness because of faulty inter- 
pretation. This is the colloquy that took place (F. 25): 


MRS, DWYER: Ask him if he has ever seen Clyde 
with this man. 

MR. MOY: All 1 know, there is four other fellows 
with him always blocking my path. 
But that didn't answer your question, but that 
is the answer I got, Ma'am. 

MRS. DWYER: Would you ask him if he saw Clyde 
the 3lst, please? 

MR. MOY: What was that question? I am sorry. 

MRS. DWYER: Did he see Clyde on the 31st. 

MR. MOY: On 31st I know back, use and have the 
gun shoot me; that is all I know. 

THE COURT: Had a what? 

MR. MOY: Had a gun and shot at me. 

THE COURT: What has that got to do with Clyde? 

MR. MOY: I know; but that is tne answer I got, 
your Honor. 
I asked him something else and he told me some- 
thing else. 


Defense counsel was thus frustrated in the effort to determine whether 
or not defendant's friend had been in the restaurant and was prevented from 
engaging in any further cross-examination on the crucial question of identifi- 
cation because of the failure of communication. When that fact became clear 
to the trial court, as it is clear from the above quoted portions of the transcript, 
he should not have permitted the trial to continue until a fully qualified inter- 
preter could be secured. With some additional time, there can be little doubt 
that at least one of the 20 men in town who spoke the Chinese dialect concerned 
could be found. 


At least equal difficulty was encountered in the examination of Mr. 


Shaw, the other alleged victim. The interpretation of his testimony broke down 
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so completely during cross-examination, that the trial judge said (W-2.65), I 


aw me 


ee ena ee ee ee 


"It seems to me if Mr. Moy cannot interpret, we better get one who can. 4 
Unfortunately, he never pursued that intention. 


Even the prosecutor recognized the difficulty, forjat one point he 


-~ 
“~~ 


asked the interpreter if he could secure a more qualified interpreter, but after 


Nhe 


some consultation between Mr. Moy and Mr. Ching (one of the other witnesses) 
it was decided to try to proceed in "broken English" (W-2. 69-70). Again the 
trial court permitted the trial to continue. The court should not have abdicated 


its responsibilities by leaving it to counsel to determine whether or not defen- 


dant's constitutional right of confrontation was being adequately protected. 


A little later in the examination of the same witness (Ping Shaw) 


when defense counsel had brought to a close the particularly difficult attempt 
at cross-examination, the court asked the prosecutor if he had any further re- 
direct examination. The prosecutor's response so aptly ail eeied the diffi- 
culty of communication and the impossibility of effective ene on that 
little more need be cited in appellant's behalf. The Assistant United States 
Attorney's response was (W-2. 73): "That's all I have. I don't want to confuse 

| 
it any more." | 

At another point during Mr. Shaw's arbor EEO defense 
counsel's difficulty in communicating with the witness and her inability to give the : 
j 


effective assistance -:to defendant which was required became apparent to the 


< 


trial judge by his own admission. Defense counsel professed an intention to 
| 


move for striking out all of Mr. Shaw's testimony, but the prosecutor objected. 


a 


~ 4 
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The trial court replied (W-2. 67), "She is not able to ask proper questions 


wre 
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on cross-examination and get answers, so I do not think your objection would 
have any standing.'* In the face of this recognition, and after objection by de- 
fense counsel, it is difficult to understand why the trial court did not suspend 


the proceedings until the services of a fully qualified interpreter could be 


secured. His failure to do so was clear error. cf. State v. Desleoven, 100 


Atl, 64 (R.I. 1917). 


C. Having failed to provide defendant with a fully qualified 
interpreter and having noted the inadequacy of the inter- 
preter actually used, the trial court should have granted 
defendant's motion to strike the testimony of the two 
Chinese-speaking witnesses, 

Even if it be assumed that the trial court did not abuse its discre- 
tion in failing to secure the services of a fully qualified interpreter, nonethe- 
less his subsequent failure to order stricken from the record all testimony 
taken from the two Chinese witnesses who could not speak English adequately 
was prejudicial error. The record makes abundantly clear that the testimony 
of both Wong and Shaw was not properly interpreted. The trial judge himself 
recognized that the interpreter was inadequate (W-2. 65), and that defense 
counsel was not able to cross-examine effectively (W-2.67). As a matter of 
factin the latter case’ the judge indicated a predisposition to order the testi- 
mony stricken. Yet, inexplicably, when the motion was formally made later 
in the day he summarily denied it. 

Thus, irrespective of whether the trial judge abused his discretion 


in not himself providing a court-appointed interpreter, or in not suspending 


the trial until a fully qualified interpreter was provided by counsel, and 
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irrespective of whether or not defense counsel acquiesced in the selection of 
the interpreter, or could so acquiesce to the detriment of Bees icencis consti- 
tutional rights, the court's refusal to grant the motion made by defense coun- 
sel to strike the offending testimony was prejudicial error of the most basic 


kind. State v. Desleoven, 100 Atl. 64 (R.I. 1917). 


CONCLUSION 


sorey AB ee et ee 


For the foregoing reasons appellant prays this honorable court to 
| 


are es Sere 


reverse his conviction below, and order a new trial, 


owe 


Respectfully submitted, 


Julian H. Singman 
Counsel for Appellant: 
(Appointed by this Court) 
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I, Julian H.' Singman, attorney for appellant (appointed by this court) 
hereby certify that a copy of the foregoing Brief for Appellant has this 12th day 


of January 1965, been served upon David C, Acheson, United States Attorney, 


by leaving same at his office, United States Court House, Washington, D. C. 


Julian H. Singman 
1832 Jefferson Place, N. W. 
Washington, D. C. 20036 
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QUESTIONS PRESENTED 


Did the trial judge abuse his discretion in refusing to 
strike the testimony of two essentially chinese-speaking 
witnesses where the record shows basis for a finding there 
was no other interpreter in town who spoke the particular 
dialect involved, where the record of cross-examination 
does not reveal frustrated attempts to show bias, faulty 
recollection or connivance among the witnesses (and 
where these matters were not developed throughout 
the trial despite other means at hand to do so), and where 
the testimony was cumulative to that of two other wit- 
nesses? 
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For THE DisTRICT OF COLUMBIA CIRCUIT 
No. 18,262 
RoyALTON R. Morris, APPELLANT 
Vv 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Shotgun blasts in a chinese restaurant resulted in ap- 
pellant’s indictment for four counts of assault with a 
deadly weapon. After trial on January 18 to 19, 1961, 
a jury found appellant guilty on the two counts sub- 
mitted them.? Concurrent sentences of from 3 to 9 years 
were imposed on March 3, 1961. 


2 Two counts were dismissed for want of proof, the complainants 
having not appeared (F. Tr. 5; W-2 Tr. 119, 121-122). The two 
guilty counts were prosecuted by Wong and Shaw. 


(1) 


2 


The prosecution called four witnesses to testify that ap- 
pellant had, appeared at the back kitchen door of the 
restaurant on the night of August 31, 1960, armed with 
a shotgun. Appellant fired seven or eight shots which 
seriously injured Wong as he fled the kitchen, and Shaw 
as he sat at a booth in the dining room (Wong, F. Tr. 
18-22; Mrs. Wong, F. Tr. 28-39; Dong, F. Tr. 50-50E; 
Shaw, W-2 Tr. 56-60, 71-73).? It further developed that 
appellant was well known to several of the witnesses. He 
had precipitated an affray in the restaurant two days 
before the shooting, in the course of which he knocked 
Wong to the floor, receiving in return a hammer blow to 
the shoulder (Wong, F. Tr. 12-17; Dong, F. Tr. 45-49, 
50c). 

Appellant was arrested shortly after the shooting within 
a few blocks of the restaurant (W-2 Tr. 83). He per- 
fectly fit the broadcast description of a negro, six feet tall, 
with a visible gold tooth, with a tan shirt and no hat 
(W-2 Tr. 75-84, 90). He had in his pocket at arrest an 
empty shotgun shell (W-2 Tr. 91). 

The defense theory was that appellant had not done 
the shooting, but apparently his friend Clyde Spruell had. 
Spruell was of darker complexion than appellant, but of 
the same height and build; they combed their hair the 
same way and wore the same clothes (W-1 Tr. 10). Ap- 
pellant had been with Spruell on the evening in question; 
at about the time of the shooting he and Spruell had gone 
from a small social gathering to seek refreshments. 
Spruell left appellant, stating he would be right back; 
appellant had tarried at the carry-out for about 45 min- 
utes listening to a “big bunch” of phonograph records; 
he returned to the alley and met Spruell approaching 
over a back fence, shotgun in hand (W-1 Tr. 3-5, 10, 
36-40, 46-48). Spruell gave appellant the gun and the 


2 Appellee adopts appellant’s suggestion for referring to the trans- 
cript books. The first such book, Reporter Frye, pages 1-50F will 
be F. Tr. ——-, the second book, Reporter Wells, pages 51-142 will 
W-2 Tr. ——, and other book, Reporter Wells, pages 1-66 (which 
should have been inserted at W-2 Tr. 125) is W-1 Tr. ——. 


3 


tan shirt, telling him to take the gun to one Carlyle. Ap- 
pellant, having insured the unloading of the gun, held it 
as Spruell went off down the alley, but when Spruell 
turned and told him to drop it because it was “hot,” 
appellant threw down the gun, and ran as police drove 
into the alley (W-1 Tr. 6-8, 49-57, 59, 60-61). He testi- 
fied to his arrest in the neighborhood some minutes later 
when, having realized there was no reason for his flight, 
he was walking along the street 214 blocks from the res- 
taurant. Appellant admitted to the fracas in the res- 
taurant two days before the shooting (W-1 Tr. 15-17). 
Spruell was not to be found at the time of trial (Tr. 111). 

Two of the prosecution witnesses—Wong and Shaw— 
hed required the services of an interpreter. Their tongue 
was a chinese dialect spoken by about 20 others in the 
city; of those 20, half spoke no English (F. Tr. 3-4; W-2 
Tr. 65). The interpreter used had translated before in 
court; defense counsel initially indicated her acceptance of 
his services; at one point unsuccessful attempt was made 
to secure a spokesman more familiar with the dialect; both 
Wong and Shaw, however, spoke some English (F. Tr. 
3-4; W-2 Tr. 69-70). The other prosecution witnesses— 
Mrs. Wong (of Portuguese extraction) and Dong—gave 
their evidence in English. 

On cross-examination of Wong, it was developed that at 
the time of the shooting he saw only appellant, though 
he thought someone else was with him. It was adduced 
that he knew “Clyde.” When he was asked if Clyde was 
present during the affray of the 29th, no answer was 
forthcoming; the interpreter replied he was asking the 
witness the question but Wong was giving him answers 
about something else (W-2 Tr. 22-26). This line of ques- 
tioning ended when, asked whether appellant or Clyde had 
the gun, Wong again identified appellant as the culprit 
(W-2 Tr. 26). The witness Shaw—who apparently was 
only a customer in the restaurant at the time—was cross- 
examined to find out if other people were in the dining 
room with him when he was shot. The reply was elicited 
that eight people were there and that he knew none of 


4 


them; he had heard two shots and Wong’s call for help 
from the kitchen before he was wounded (W-2 Tr. 71- 
73). He positively identified appellant as his assailant, 
though he didn’t know his name (W-2 Tr. 60, 73). Mrs. 
Wong testified there was another man present with appel- 
lant upon the shooting, but she didn’t know him, and 
hadn’t known of trouble between appellant and Wong 
(F. Tr. 32, 37-39). Dong, who was present at the earlier 
affray and at the shooting was asked no questions about 
another person with appellant during the shooting, and no 
question about Spruell. He did answer questions about 
appellant’s girfriend having come to the restaurant prior 
to the shooting, denying that anyone touched her (F. Tr. 
50C-50D)! At the end of cross-examination of neither 
Wong or Shaw did defense counsel express dissatisfaction 
with the result nor indicate the questions as finally an- 
swered were insufficient for her purposes (F. Tr. 28; W-2 
Tr. 73-74). Her concern was to postpone or arrange the 
proceedings so that the testimony might be recorded for 
later check on the accuracy of the translation (F. Tr. 40- 
43). 

At the close of the Government’s case, defense counsel 
moved unsuccessfully to strike all the testimony of Wong 
and Shaw because “I do not feel there has been an ade- 
quate interpretation” (W-2 Tr. 120). At the close of all 
the testimony, the Judge’s charge included full instruc- 
tion on credibility of witnesses, directed the jury’s at- 
tention to the necessity for an interpreter, requiring the 
jury to assess the witnesses’ demeanor, their interest in 
the case, and their ability to see and hear the things as 
to which taney had testified (W-2 Tr. 129). 


CONSTITUTIONAL PROVISION AND STATUTE 
INVOLVED 


The Sixth Amendment to the United States Constitu- 
tion provides in pertinent part: 


In all criminal prosecutions, the accused shall en- 
joy the right . . . to be informed of the nature and 
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cause of the accusation; to be confronted with the 
witnesses against him; ... 
Title 22, District of Columbia Code, Section 502, pro- 
vides: 
Every person convicted of an assault with intent 
to commit mayhem, or of an assault with a dangerous 


weapon, shall be sentenced to imprisonment for not 
more than ten years. 


SUMMARY OF ARGUMENT 


Appellant fails on the record to show abuse of the trial 
court’s discretion in permitting the translated testimony of 
Wong and Shaw to remain in the case. Appellant prelimi- 
narily had agreed the interpreter was qualified; no difficul- 
ty amounting to frustration of lines of inquiry crucial to the 
issues on trial is manifest; no attempts to show bias or 
collusion proceeded either through the two witnesses or 
through other witnesses in either the prosecution or the 


defense case. The testimony of Wong and Shaw was 
cumulative to that of Mrs. Wong and Dong, both of whom 
spoke english. In view of appellant’s inherently incredi- 
ble defense, and the strength of the government’s case, 
it cannot be said that the result of the testimony as trans- 
lated was an unfair conviction. 


ARGUMENT 


The trial court did not abuse its discretion in refusing to 
strike the testimony of two prosecution witnesses, part 
of whose testimony was heard through an interpreter. 


(See F.Tr. 3-5, 12-26, 28-39, 40-48, 45-50E; W-l 
Tr. 3-8, 10, 15-17, 36-40, 46-57, 59, 60-61; W-2 Tr. 
22-26, 56-60, 65, 69-73, 76-84, 90-91, 111, 119-122, 
129). 


Appellant’s position on appeal is bottomed on his view 
of the record that though an interpreter was present, he 
was “thoroughly inadequate and ineffective” (Br. 12). 
Appellant urges that because the cross-examination of 


6 


Wong and Shaw was “obstructed, frustated and rendered 
virtually valueless by lack of communication”, the trial 
should have been suspended until an adequate translator 
was found. This not having been done, the evidence 
given by these witnesses should have been stricken Br. 18, 
22-23). The record supports neither his assertion that it 
was error not to replace the interpreter nor his conclu- 
sion that appellant was denied fair trial on account of the 
testimony of the witnesses who required interpretive serv- 
ices. 

Appointment of an interpreter, his qualifications and 
proper performance are matters that lie within the sound 
discretion of the trial judge. Perovich v. United States, 
205 U.S. 86 (1907) ; Pietrzak v. United States, 188 F.2d 
418 (5th Cir. 1951). See Annot., 172 A.L.R. 9238, 932, 
Part IVa, 941 Part IVe (1948) ; State v. Deslovers, 40 R.I. 
89, 100 Atl. 64 (1917). Where an interpreter has been ap- 
pointed, and particularly where the witness in question 
speaks some English, the effectiveness of the interpreter is 
a factual question; unless abuse of discretion affirmatively 
is made te appear from the record, reversal cannot be 
predicated upon bald conclusions of the translator’s in- 
adequacy. Lujan v. United States, 209 F.2d 190, 192 
(10th Cir. 1953); Gonzalez v. People of Virgin Islands, 
109 F.2d 215, (3d Cir. 1940); Annot., supra. Abuse of 
discretion has been defined by this Court as “action which 
is arbitrary, fanciful or clearly unreasonable”. United 
States v. McWilliams, 82 U.S. App. D.C. 259, 261, 163 
F.2d 695, 697 (1947). 

At no time during the trial did defense counsel proffer 
an interpreter, or seek a stay until one could be found.* 


3 At one point appellant indicated if better interpretation was not 
available, she would move to strike the whole testimony of the 
witness Shaw (W-2 Tr. 67). Thereafter, on representation that no 
other interpreter could be found, defense counsel consented to 
continue with the original translator (W-2 Tr. 67-71). Thereafter, 
the answers to questions were all forthcoming and apparently to de- 
fense counsel’s satisfaction (W-2 Tr. 71-73). The prosecutor then 
declined rebuttal questioning with the statement “I don’t want to 
confuse it any more”, which probably meant he did not care to 
develop through the witness the circumstances of others in the 


7 


Most probably this was because of the scarcity of persons 
acquainted with the peculiar dialect spoken by Wong and 
Shaw. As defense counsel recognized at trial, of twenty 
in the city that spoke the dialect, half of them did not 
speak english (F. Tr. 3-4; W-2 Tr. 65). The record 
hardly reveals defense counsel frustrated in attempting 
to press the witnesses for particular answers to questions 
directed at the witnesses recollections or bias which were 
not substantially answered. The defense case produced 
no such factors; the trouble which preceeded the shoot- 
ing—and appellant’s girlfriend’s involvement therein— 
went undeveloped in appellant’s testimony, and affirma- 
tively was put aside in the decision not to call the girlfriend 
(W-1, Tr. 62). Thus it does not appear that either wit- 
nesses’ position was unclear. Of course, at one point when 
Wong appeared to be avoiding a question, the interpreter 
expressly pointed out the evasion (F. Tr. 25, Br. 20). 
Neither cross-examination ended with counsel announcing 
frustration or seeking then to strike the testimony (F. Tr. 
28; W-2 Tr. 74). 

Even assuming inadequacies in the interpretation could 
be made to appear, in the context of the case refusal to 
strike the testimony of Wong and Shaw did not prejudice 
the defense. This was not a situation where the defendant 
(in addition to the witnesses) needed an interpreter. 
Compare State v. Deslovers, supra. Testimony produced 
through these witnesses was cumulative to other witnesses 
and not only did the defense put aside opportunities to 
show possible bias and prejudice in their own case, as 
described supra, but the two english-speaking prosecution 
witnesses—their testimony equally damaging—were not 
examined to disclose their bias, sources of bias of the 
other witnesses or collusion between witnesses in the 
government’s case. Appellant is hardly in position now 
gratuituously to assert such inquiry as indispensible to his 


dining room—as defense counsel fleetingly had attempted—who also 
were shot but who were unavailable to testify at the trial. See fn. 
1, this brief, supra. 
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case. Moreover, there is no indication that more minute 
inquiry into Wong and Shaw’s identification of appellant 
—in view-of his gold teeth—might not have gone the 
worse against appellant (W-2 Tr. 76, 79). In view of the 
strength of the government showing, as against appel- 
lant’s fanciful tale of having encountered Spruell, and 
gotten the shirt and gun from him, it was hardly arbi- 
trary or clearly unreasonable for the Judge to have per- 
mitted the translated testimony to remain in the case. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davi C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
Martin R. HOFFMANN, 
Assistant United States Attorneys. 
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